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PREFACE 
The City of Baltimore and the Housing Authority of Baltimore City collaborated to conduct a disparity 
study for their respective agencies.  MGT Consulting Group worked with the City and Housing Authority 
to define and scope of work and study requirements specific to their agencies.  During the course of the 
study, there were elements of both studies where the scope overlapped. 
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Executive Summary 
Introduction 

The City of Baltimore (City) retained MGT of America Consulting, LLC (MGT) to conduct an availability and 
disparity study to determine if there are any disparities between the utilization of minority-owned 
businesses (MBE), women-owned businesses (WBE), veteran-owned businesses (VBE), disabled owned 
businesses (DOBE), and lesbian, gay, transgender, bisexual, queer-owned businesses  (LGBTQ) compared 
to the availability of these firms in the City’s marketplace who are ready, willing, and able to perform 
work. MGT analyzed data for July 1, 2015 (FY16) through June 30, 2019 (FY19) for Construction, 
Architecture and Engineering, Goods, and Other Services (Including professional services). 

The Study analyzed whether a disparity exists between the number of available MBEs, WBEs, VBEs, DOBEs, 
and LGBTQs providing goods or services in the above business categories (availability) and the number 
who are contracting with the City as a prime contractor or subcontractor (utilization).  

LEGAL FRAMEWORK 

When local governments create affirmative action programs in government procurement, they must do 
so in a manner that comports with the Equal Protection Clause of the Fourteenth Amendment to the 
United States Constitution. If a governmental program employs race-based classifications, the program 
must be narrowly tailored and further a compelling interest. See Richmond v. J.A. Croson Co., 488 U.S. 
469, 492, 509 (1989) (“Croson”). Local governments have a compelling interest “in assuring those public 
dollars, drawn from the tax contributions of all citizens, do not serve to finance the evil of private 
prejudice.” Id. at 492. Additionally, cities that can show they have “essentially become a ‘passive 
participant’ in a system of racial exclusion practiced by elements of the local construction industry,” are 
able to “take affirmative steps to dismantle such a system.” Id. If a governmental program employs 
gender-based classifications, in those cases the program must demonstrate an “exceedingly persuasive 
justification.” United States v. Virginia, 518 U.S. 533 (1996).  

The foundational case for evaluating M/WBE programs is Croson. Croson indicated what types of data 
might be sufficient to show that a program was narrowly tailored to further a compelling government 
interest. “Where there is a significant statistical disparity between the number of qualified minority 
contractors willing and able to perform a particular service and the number of such contractors actually 
engaged by the locality or the locality's prime contractors, an inference of discriminatory exclusion could 
arise.” Croson, 488 U.S. at 509. The appropriate remedy for such an inference is likely not a “rigid 
numerical quota,” id. at 508, but could be a program that offers “some form of narrowly tailored racial 
preference,” id. at 509. 

STUDY SCOPE AND DATA PARAMETERS 

The scope of the disparity study included defining the City`s market area and analyzing payment and 
contract data.  MGT staff compiled and reconciled electronic data provided by the City to merge prime 
and subcontractor contract data to create a Master Utilization Database to support the needs of the study. 
MGT utilized the City’s financial data as the primary source of the prime financial data and supplemented 
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that data with input from the City departments. The prime contract data was combined with the 
subcontractor data which was collected via a survey of the primes. Based on a common contract ID across 
both data sets, MGT merged the subcontractor data with the prime data to make up the Master Utilization 
Database. 

MARKET AREA 

In determining a relevant market area, MGT abides by a 75 percent majority rule of agency spending with 
deference to historic programmatic considerations to prescribe an appropriate geographic boundary. To 
establish the appropriate geographic boundaries for the study, the “relevant” market area was isolated 
according to the 75 percent standard. These market areas are defined by geographic units such as counties 
and states, based on the following considerations: 1) the courts have accepted the use of standard 
geographic units in conducting equal employment opportunity and disparity studies; 2) geographic units 
are externally determined, so there are no subjective determinations, and 3) U.S. Census and other federal 
agencies routinely collect data by geographic unit.  

The recommended relevant market area includes Baltimore City, Baltimore County, Anne Arundel County, 
Carroll County, Howard County, Queen Anne’s County, Montgomery County, and Prince George’s County, 
MD (“Market Area”).  Chapter 4 details the exact localities utilized. 

Key Findings 

Finding A: M/WBE Utilization (Chapter 4, Appendix C) 
In Table E-1, the utilization analysis shows that non-M/WBE firms are utilized at higher rates than their 
M/WBE counterparts. The City’s utilization of non-M/WBE firms totaled 70.68 percent, while 29.32 
percent went to M/WBE firms. Overall, the highest utilization rates among M/WBE classifications included 
African American firms accounting for 12.34 percent of dollars spent and nonminority females accounting 
for 7.52 percent of dollars spent. Nonminority female firms had the greatest utilization in Construction at 
8.36 percent or $21.69 million, followed by Asian American firms in Goods at 6.75 percent or $42.54 
million.1  

  

 
1 Chapter 4, Market Area and Utilization Analyses 
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TABLE E-1. 
UTILIZATION ANALYSIS 

BY BUSINESS OWNERSHIP CLASSIFICATION AND BY PROCUREMENT CATEGORIES 
BUSINESS 

OWNERSHIP 
CLASSIFICATION 

ALL CONSTRUCTION A&E GOODS & OTHER 
SERVICES 

PROFESSIONAL 
SERVICES 

African American $416,701,494.70 $334,094,603.56 $16,100,181.77 $59,789,747.02 $6,716,962.35 
Asian American $79,551,295.77 $17,660,759.31 $49,721,104.87 $7,099,480.35 $5,069,951.24 
Hispanic American $207,578,560.55 $200,939,896.03 $1,024,797.00 $5,235,978.52 $377,889.00 
Native American $32,182,827.60 $31,758,301.17 $63,207.79 $361,318.64 $0.00 
Total MBE Firms $736,014,178.62 $584,453,560.07 $66,909,291.43 $72,486,524.53 $12,164,802.59 
Non-Minority Female $254,079,897.55 $152,992,599.02 $22,000,510.63 $67,696,423.81 $11,390,364.09 
Total M/WBE Firms $990,094,076.17 $737,446,159.09 $88,909,802.06 $140,182,948.34 $23,555,166.68 
Non-MWBE $2,386,832,555.37 $1,470,766,409.05 $133,117,431.91 $643,211,152.93 $139,737,561.48 
TOTAL $3,376,926,631.54 $2,208,212,568.14 $222,027,233.97 $783,394,101.27 $163,292,728.16 

BUSINESS 
OWNERSHIP 

CLASSIFICATION 

ALL CONSTRUCTION A&E GOODS & OTHER 
SERVICES 

PROFESSIONAL 
SERVICES 

(%) (%) (%) (%) (%) 
African American 12.34% 15.13% 7.25% 7.63% 4.11% 
Asian American 2.36% 0.80% 22.39% 0.91% 3.10% 
Hispanic American 6.15% 9.10% 0.46% 0.67% 0.23% 
Native American 0.95% 1.44% 0.03% 0.05% 0.00% 
Total MBE Firms 21.80% 26.47% 30.14% 9.25% 7.45% 
Non-Minority Female 7.52% 6.93% 9.91% 8.64% 6.98% 
Total M/WBE Firms 29.32% 33.40% 40.04% 17.89% 14.43% 
Non-MWBE 70.68% 66.60% 59.96% 82.11% 85.57% 
TOTAL 100.00% 100.00% 100.00% 100.00% 100.00% 

Source: Chapter 4, Market Area and Utilization Analysis. 

In Table E-2, the utilization analysis shows the utilization of DOBE, VOBE, and LGBTQ firms.  The highest 
utilization for VOBE firms can be found in Goods and Other Services with 0.10 percent, for DOBE firms it 
can be found in Construction with 0.02 percent; and LGBTQ firms did not have any identified utilization. 
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TABLE E-2. 
UTILIZATION ANALYSIS 

BY BUSINESS OWNERSHIP CLASSIFICATION AND BY PROCUREMENT CATEGORIES 
BUSINESS 

OWNERSHIP 
CLASSIFICATION 

ALL CONSTRUCTION A&E GOODS & OTHER 
SERVICES 

PROFESSIONAL 
SERVICES 

DOBE $633,564.93  $341,249.01  $292,315.92  $0.00  $0.00  

VOBE $1,317,829.68  $269,284.27  $0.00  $797,734.52  $250,810.89  

LGBTQ $0.00  $0.00  $0.00  $0.00  $0.00  

TOTAL  $1,951,394.61  $610,533.28 $292,315.92 $797,734.52 $250,810.89 

BUSINESS 
OWNERSHIP 

CLASSIFICATION 

ALL CONSTRUCTION A&E GOODS & OTHER 
SERVICES  

PROFESSIONAL 
SERVICES 

(%) (%) (%) (%) (%) 

DOBE 0.02% 0.02% 0.13% 0.00% 0.00% 

VOBE 0.04% 0.01% 0.00% 0.10% 0.15% 

LGBTQ 0.00% 0.00% 0.00% 0.00% 0.00% 
Source: Chapter 4, Market Area and Utilization Analysis. 

Finding B: Availability Estimates (Chapter 5, Appendix C) 
A reliable estimation of the number of firms willing and able to provide each of the respective services is 
an essential element in the determination of disparity. Post-Croson case law has not prescribed a single 
approach to deriving firm availability, and agencies have used various means to estimate pools of available 
vendors that have withstood legal scrutiny. 

MGT calculates availability based on a “custom census” approach.  This approach is the most accurate for 
calculating availability at its most granular level.  An in-depth explanation of this approach is provided in 
Chapter 4.   Detailed availability results by business category and 4-digit NAICS code are provided in 
Appendix C.    The availability estimates by procurement category are illustrated in Table E-3. 
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MGT estimated the availability of IWDBE, VOBE, and SDVOBE firms directly from the custom census survey 
to determine the percentage of available firms in the marketplace.   

TABLE E-3. 
ESTIMATION OF AVAILABLE FIRMS  

AFRICAN 
AMERICAN 

ASIAN 
AMERICAN 

HISPANIC 
AMERICAN 

NATIVE 
AMERICAN 

MBE NON-
MINORITY 

FEMALE 

M/WBE 

CONSTRUCTION 9.70% 2.25% 5.64% 0.36% 17.94% 21.50% 39.44% 

A&E 10.19% 6.27% 5.74% 0.81% 23.01% 25.45% 48.46% 

PROFESSIONAL SERVICES 14.62% 12.14% 3.38% 0.91% 31.05% 16.36% 47.41% 

GOODS & SERVICES 12.17% 3.95% 2.48% 1.51% 20.11% 23.02% 43.13% 

Total 10.54% 3.39% 4.80% 0.68% 19.41% 21.87% 41.28% 

Source: Chapter 4, Market Area and Availability Analysis. 

Finding C: Disparity (Chapter 5) 
This section includes the results of the disparity ratios calculated in Chapter 5.  MGT’s disparity index 
methodology yields an easily calculable value, understandable in its interpretation, and universally 
comparable. A disparity in utilization within the minority- and female-owned firms can be assessed 
concerning the utilization of nonminority- and male-owned firms.   

These overall results show that among M/WBE firms there is disparity in all categories.  Only in Goods do 
you find no disparity for Hispanic American firms.  Additionally, as a total M/WBE classification, all 
procurement categories find substantial and statistically significant disparity.  Detailed disparity results by 
business category and 4-digit NAICS code are provided in Appendix C. Additionally, there was substantially 
significant disparity for IWDBE, VOBE, and SDVOBE firms throughout all of the procurement categories 
except IWDBE firms in Services. 
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TABLE E-4. 
DISPARITY RATIO SUMMARY ANALYSIS 

Procurement Category All Architecture & 
Engineering Construction Professional 

Services 
Goods & 
Services 

African Americans No Disparity Disparity No Disparity Disparity Disparity 

Asian Americans Disparity No Disparity Disparity Disparity Disparity 

Hispanic Americans No Disparity Disparity No Disparity Disparity Disparity 

Native Americans No Disparity Disparity No Disparity Disparity Disparity 

Total MBE Firms No Disparity No Disparity No Disparity Disparity Disparity 

Nonminority Females Disparity Disparity Disparity Disparity Disparity 

Total M/WBE Firms Disparity Disparity Disparity Disparity Disparity 

Non-MWBE Firms No Disparity No Disparity No Disparity No Disparity No Disparity 

BOLD indicates substantial statistically significant disparity.  

Commendations 

The City of Baltimore is commended for investing the resources and providing the guidance, direction, 
and support to ensure the delivery of a study that is legally supportable and actionable. The disparity 
study conducted by MGT resulted in identifying several initiatives currently in place to increase access and 
opportunities for the City`s diverse community of minority- and women-owned businesses. 

Taken overall, the 2022 Disparity Study and efforts being undertaken are significant and important 
indicators of the City`s commitment to increasing access and opportunities for diverse businesses. 

Recommendations 

The following recommendations are based on multiple findings and do not necessarily tie to one finding.  

RACE- AND GENDER-NEUTRAL: 

A: STAFF TRAINING ON BUSINESS FORMATION 
To understand common business barriers the City staff that interacts with businesses should understand 
the functions of business operations from how bidding is completed for each industry to the capital 
needed for different industries. 
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B: IMPROVE PAYMENT TERMS ON CITY CONTRACTS 
The City should be commended for mandating the prompt payment of 30 days with an approved invoice.  
However, firms that work on City contracts are frustrated with the processing time of submitted invoices. 
M/WBE subcontracts are experiencing the direct impact of slow payment cycles by the City because that 
slower cycle means that subcontractors must wait longer for their payment. 

C: IMPLEMENT A CONTRACT COMPLIANCE SOFTWARE SYSTEM 
The City should be commended on acquiring a contract compliance system.  We recommend that in its 
implementation all vendors are required to utilize the system to report all subcontract utilization and 
payments.  This system should be utilized by all City departments to enter and monitor their contracts. 

D: REORGANIZING THE MINORITY AND WOMEN’S BUSINESS OPPORTUNITY 
OFFICE 

The M/WBE ordinance should be amended to place the Minority and Women’s Business Opportunity 
Office (“MWBOO”) under the Office of the Mayor as a standalone agency. The office is currently a small 
division of the City Law Department, which is and has been a limiting factor with regards to funding.  

The Mayor’s Office of Minority and Women-Owned Business Development (“MWBD”) should be placed 
in the MWBOO and report directly to the Chief. MWBD should continue its outreach and advocacy 
functions. The two offices with similar names but different functions have always been a source of 
confusion for businesses and individuals seeking to do business with the City of Baltimore, and particularly 
those with M/WBE questions. Combining the two offices will result in a more efficient use of scarce 
resources 

RACE- AND GENDER-BASED 

A: M/WBE PREQUALIFICATION REQUIREMENTS 
1. The Office of Boards and Commissions (“OBC”) should be made a unit within MWBOO. OBC is 
responsible for prequalifying all construction-related contractors and design consultants seeking to 
perform services of $50,000 or greater on Baltimore City contracts. Questions about an M/WBE’s technical 
capability and financial capacity to perform satisfactory work for the City as a prime, and as a 
subcontractor on certain contracts, can be readily determined if the databases of the two offices are 
combined. Certification and prequalification of contractors should be a centralized activity. 

B: NETWORKING AND PROCUREMENT EVENTS 
2. Realizing that the COVID-19 pandemic suspended M/WBE outreach and engagement, the City should 
create and host events that will provide upcoming procurement opportunities in all industries, not just 
construction.  The City should partner with technical or professional organizations in the area to offer 
instruction for M/WBEs seeking to scale their business 
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C:  ADOPT ANNUAL ASPIRATIONAL GOALS 
Estimates of M/WBE availability in the City’s market area provide the starting point for citywide annual 
aspirational goals for contracting across all industry categories. As the City continues to review its 
achievement toward the annual aspirational goals, it should assess whether race- and gender-based 
remedies are necessary for all industry categories. Proposed goals are recommended at 25 percent for 
MBE firms and 15% for WBE firms. The proposed goals are based on a weighted average of utilization and 
availability.  Aspirational goals are based on an accumulation of all spending within the City and should 
not be applied rigidly to every individual procurement. Future adjustments to citywide aspirational goals 
should be based on relative availability and adjusted as needed.  

D: CONTINUE THE M/WBE PROGRAM SUNSET REVIEW PROCESS 
The City of Baltimore should continue to require the review of the Program to determine if an evidentiary 
basis to continue every five years and that it should be continued only if there is strong evidence that 
discrimination continues to disadvantage M/WBEs in the relevant market area. 

Conclusion 

The City of Baltimore 2022 Disparity Study provides legally supportable factual predicate evidence for a 
narrowly tailored Supplier Diversity Program. As documented throughout the entirety of the study, 
disparities throughout the utilization, private sector, and qualitative analyses were ascertained for 
minority-owned businesses (MBE), and women-owned businesses (WBE) in the City’s business markets.  
There was not enough data to identify disparity of VOBE, DOBE, and LGBTQ businesses in the market. Any 
program efforts must be narrowly tailored to rectify the issues identified in this report. 
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1 Introduction 
1.1  Introduction 

The City of Baltimore (City) commissioned a Disparity Study to 
determine whether there are any disparities between the 
utilization of minority- and women-owned business enterprises 
(M/WBE), disabled-owned business enterprises (DOBE), veteran-
owned business enterprises (VBE), and LGTBQ-owned business 
enterprises (LGTBQBE) compared to the availability of these firms 
in the marketplace who are ready, willing, and able to perform 
work. 

To conduct the study, the City retained MGT Consulting Group, 
LLC (MGT) to examine M/WBE, DOBE, VBE, and LGBTQ utilization in City contracting, the availability of 
these firms in the relevant geographic marketplace, and the qualitative evidence of whether 
discrimination is the cause of any identified disparity. The statistical data was collected and analyzed for 
the following business categories:  

 Architecture & Engineering 

 Professional Services 

 Construction 

 Goods & Other Services 

The Study analyzed contracting opportunities in these procurement categories to identify with 
particularity whether a statistical disparity exists. A statistical disparity demonstrates whether the City is 
a passive participant in private-sector discrimination and/or lingering effects of past discrimination exist 
that give rise to a compelling governmental interest in the City’s race‐ and gender‐conscious M/WBE 
program.  

This study would not have been possible without the support and cooperation of the City staff. 

1 .2  Study Team 

MGT Consulting is nationally recognized and experienced in disparity research, public policy, and diverse 
business inclusion programs. The MGT team assembled to conduct the City’s study has extensive social 
science research experience and experience in all aspects of disparity research. The experience of our 
team enables us to navigate the challenges, obstacles, and volatility associated with conducting a 
thorough disparity study, which can derail even the most well-planned and executed study.  

Chapter Sections 
 

1.1 Introduction 
1.2 Study Team 
1.3 Background 
1.4 Overview of Study Approach 
1.5 Report Organization 
1.6 Business Ownership Classification 
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1.2.1 MGT Project Team 
The team of experts who dedicated their time, attention, and expertise to this study includes: 

Dr. Fred Seamon, Executive Vice President/Qualitative Researcher 
Ms. Vernetta Mitchell, Director/Project Manager, Qualitative Lead 
Mr. Reggie Smith, Vice President/Technical Advisor 
Mr. Andres Bernal, Director/Legal Advisor, Quantitative and Qualitative Methodology Lead 
Ms. Lara Opheim, Manager/Data Collection Manager 
Mr. Justin Peterson, Consultant/Data Analyst 

MGT Subconsultants 
Chrysalis Collaborations, LLC (WBE) 

Chrysalis Collaborations, LLC works with organizations, community members, and government to 
understand how education, community, human services, housing, health, and employment work on the 
ground. Chrysalis develops innovative, evidence-based programs and policies that improve employment 
success and life chances for community members. Chrysalis provides translation of research into 
practice/policy, training and technical assistance, and technical writing. For this study, Chrysalis 
Collaborations conducted anecdotal data collection via in-depth business owner interviews and 
stakeholder interviews. Chrysalis provided great support and insight to the research for individuals with 
disabilities and LGBTQ concerns. 

Laurel Marketing & Design d/b/a LMD Agency (WBE) 

For more than 40 years, LMD has evolved from a local graphics shop to the full-service, integrated 
communications and consulting "change agency" that we are today with regional and national private and 
public sector clients. For this study, LMD Agency conducted in-depth business owner interviews.  

The Melior Group (WBE) 

The Melior Group is a strategic consultancy with extensive industry experience and deep roots in 
marketing research. Founded in 1982 to bring the disciplines of marketing research to service industries, 
they provide insights that transform questions into answers, by delivering rich and robust results that 
directly inform strategic decision-making. For this study, the Melior Group assisted the custom census 
survey and the vendor survey.  

Walker Benefit Services (MBE) 

Walker Benefit Services, LLC (WBS), established in 1996, is a consulting and communications firm. WBS 
has over 20 years of experience conducting anecdotal research, including focus groups, interviews, and 
surveys. They have a team of award-winning, experienced communications consultants with a background 
in helping organizations communicate with and engage internal stakeholders, including employees, 
retirees, management, and union leadership, as well as external stakeholders, such as contractors and 
business owners. For this study, WBS prepared the community outreach plan and conducted community 
outreach.  
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SkyBase7 

SkyBase 7 is a Florida HUB, DBE, and WBE certified data collection research firm. They work with MGT’s 
clients to build consistent strategies with the brand, deliver results and exceed expectations. 
Understanding the desired outcome and vision enables us to create strategies and implement relevant 
and achievable plans. For this project, Skybase7 conducted additional custom census and vendor surveys.   

1 .3  Background 

The City of Baltimore established its M/WBE Program in 1976 and has been in continuous operations since 
then.  The program is authorized and governed by Article 5, Subtitle 28, of the Baltimore City Code. The 
Minority and Women’s Business Opportunity Office (MWBOO) responsibilities per the City Code are 
detailed in Chapter 3 of this report.2 Prior to this study, the City adopted the 2014 disparity study 
completed by NERA Economic Consulting.  The 2014 study reviewed the City’s prime contract data and 
classified it into one of four major categories: (1) Construction (2) Architecture and Engineering (A&E) (3) 
Other Services, and (4) Commodities.3 MGT used a combination of this data in conjunction with data 
sourced from D&B Hoovers to estimate growth in available establishments for each of these industries. 
D&B data indicated that all four industries grew over the last seven years. Construction, representing 11% 
of the overall growth of the four industries, grew by 15,580 establishments. Architecture and Engineering 
(13%) grew by 17,941 establishments. Services saw the largest growth (41%) and grew by 58,740 
establishments. Finally, commodities were responsible for a large portion of growth (35%) growing by 
50,449 establishments.  

1 .4  Overview of  Study Approach 

MGT’s framework, approach, and methodology for study execution are premised on a set of research 
questions and assumptions grounded in legal, statistical, econometric, and analytical research that will 
provide a study that’s reliable, valid, and legally defensible. They are:  

1. How does case law inform the research methodology in a particular region for a particular 
client? (Chapter 2) 

2. Is there statistical evidence of disparity between the availability and utilization of 
MBE/WBE/DOBE/VBE/LGBTQBE firms? If so, what are the most relevant causal factors that 
contribute directly or indirectly to the disparities? (Chapter 4) 

3. Are there statistically significant disparities in the utilization of M/WBEs by primes on 
projects where there are no M/WBE goals? (Chapter 6) 

4. Is there qualitative/anecdotal evidence of disparate treatment of minority- and women-
owned and DOBE/VBE/LGBTQBE firms? (Chapter 7) 

The objectives and key results of the study are aligned with current case law and industry standards. The 
objectives of this study were: 

 
2 Chapter 3, Section 3.4, pages 3-10 & 3-11  
3 Nera Economic Consulting 2014 pp.24 
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 Determine whether the City, either in the past or currently, engages in discriminatory 
practices in the solicitation and award of contracts in Construction, Architecture and 
Engineering, Professional Services, & Goods and Other Services to M/WBEs. 

 Determine if a legally justified need exists for the continuation of the M/WBE Program in 
accordance with the guidelines set forth by the Supreme Court and relevant subsequent 
cases. 

1 .5  Report  Organizat ion 

In addition to this introductory chapter, the City’s 2022 Disparity Study report consists of: 

CHAPTER 2 Legal Review 

CHAPTER 3 Review of Policies, Procedures, and Programs 

CHAPTER 4 Market Area and Availability Analyses 

CHAPTER 5 Product Market, Utilization, and Disparity Analyses 

CHAPTER 6 Private Sector Analysis 

CHAPTER 7 Anecdotal Analysis 

CHAPTER 8 Commendations and Recommendations 

APPENDICES The appendices contain additional analyses and supporting documentation and data.  

 
MGT recommends reading the 2022 Disparity Study in its entirety to understand the basis for the findings 
and conclusions presented in Chapter 8, Commendations and Recommendations.  

1 .6  Business  Ownership Classificat ion 

Firms included in the utilization analysis have been assigned to business owner classifications according 
to the definitions provided below.4 

 M/WBE Firms. In this study, businesses classified as a minority- and woman-owned firms 
(M/WBE) are firms that are at least 51 percent owned and controlled by members of one 
of five groups: African Americans, Asian Americans, Hispanic Americans, Native 
Americans, or nonminority women. These groups were defined according to the United 
States (U.S.) Census Bureau as follows: 

− African Americans: U.S. citizens or lawfully admitted permanent residents having an origin in 
any of the black racial groups of Africa. 

− Asian Americans: U.S. citizens or lawfully admitted permanent residents who originate from 
the Far East, Southeast Asia, the Indian subcontinent, or the Pacific Islands. 

 
4 Business ownership classification was based on the race, ethnicity, and gender classification of the owner during the study 
period.  
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− Hispanic Americans: U.S. citizens or lawfully admitted permanent residents of Mexican, 
Puerto Rican, Cuban, Central or South American, or other Spanish or Portuguese cultures or 
origins regardless of race. 

− Native Americans: U.S. citizens or lawfully admitted permanent residents who originate from 
any of the original peoples of North America and who maintain cultural identification through 
tribal affiliation or community recognition.  

− Nonminority Woman: U.S. citizens or lawfully admitted permanent residents who are non-
Hispanic white females. Minority females were included in their respective minority 
categories.  

− Minority female- and male-owned firms were classified and assigned to their corresponding 
minority groups. For example, a Hispanic American female- or Hispanic American male-owned 
firm was assigned to the Hispanic American-owned firm minority group.  

 Non-M/WBE Firms. Firms that were identified as nonminority male or majority-owned 
were classified as non-M/WBE firms. If there was no indication of business ownership, 
these firms were also classified as non-M/WBE firms.  

 MBE Firms. All minority-owned firms, regardless of gender.  

 WBE Firms. All nonminority women-owned firms.  

 DOBE Firms. An acronym for individuals with disabilities-owned business enterprise that 
is at least 51% owned and operated by one or more individuals with disabilities. 

 LGBTQ Firms. An acronym for LGBTQ-owned business enterprise that is at least 51% 
owned and operated by one or more individuals who are in the LGBTQ community. 

 VOBE Firms. An acronym for veteran-owned business enterprise that is at least 51% 
owned and operated by one or more individuals who are veterans. 
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2 Legal Review 
2.1  Introduction 

This chapter provides legal background for the Disparity Study 
and a context for the statistical analysis and anecdotal data that 
are its components. The focus of the review is relevant decisions 
from the U.S. Supreme Court and the Fourth Circuit Court of 
Appeals which includes Maryland. This chapter is the customary 
MGT chapter for the Fourth Circuit on this subject-matter, 
reviewed for recent cases at the time of publishing this chapter. 
It is not intended to constitute legal advice to the City of 
Baltimore (City) on minority and women business enterprise 
(M/WBE) programs, affirmative action, or any other matter. 
Instead, it provides a context for the statistical and anecdotal 
analysis that appears in subsequent chapters of this report.  

The Supreme Court decisions in Richmond v. Croson Company 
(Croson),5 Adarand v. Peña (Adarand),6 and later cases have 
established and applied the constitutional standards for an 
affirmative action program. This chapter identifies and discusses 
those decisions, summarizing how courts evaluate the 
constitutionality of race-specific and gender-specific programs. Decisions of the Fourth Circuit offer the 
most directly binding authority; in particular, the most recent decision involving the North Carolina 
Department of Transportation’s (NCDOT) M/WBE program in H.B. Rowe v. Tippett.7 While the Fourth 
Circuit has not directly addressed an issue involving M/WBE programs since the Croson decision, this 
review considers decisions from other circuits. 

By way of a preliminary outline, the courts have determined that an affirmative action program involving 
governmental procurement of goods or services must meet the following standards: 

 A remedial race-conscious program is subject to strict judicial scrutiny under the Equal 
Protection Clause of the Fourteenth Amendment to the United States Constitution. 

− Strict scrutiny has two basic components: a compelling governmental interest in the program 
and a narrow tailoring of the program to serve or address the government’s compelling 
interest. 

− To survive the strict scrutiny standard, a remedial race-conscious program must be based on 
a compelling governmental interest. 

 “Compelling government interest” means the government must prove past or present 
racial discrimination requiring remedial attention. 

 
5 Richmond v. Croson, 488 U.S. 469 (1989). 
6 Adarand v. Peña, 515 U.S. 200 (1995). 
7 H.B. Rowe v. Tippett, 2010 WL 2871076 (4th Cir. 2010). 
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 There must be a specific “strong basis in the evidence” for the compelling governmental 
interest. 

 Statistical evidence is preferred and possibly necessary as a practical matter; anecdotal 
evidence is permissible and can offer substantial support, but it probably cannot stand on 
its own. 

− Program(s) designed to address the compelling governmental interest must be narrowly 
tailored to remedy the identified discrimination. 

 “Narrow tailoring” means the remedy must fit the findings. 
 The evidence showing compelling government interest must guide the tailoring very 

closely. 
 Race-neutral alternatives must be considered first. 
 A lesser standard, intermediate judicial scrutiny, applies to programs that establish 

gender preferences. 
 To survive the intermediate scrutiny standard, the remedial gender-conscious program 

must serve important governmental objectives and be substantially related to the 
achievement of those objectives. 

 The evidence does not need to be as strong and the tailoring does not need to be as 
specific under the lesser standard. 

2 .2  Standards of  Review for  Race-Specific  and Gender-
Specific  Programs 

2.2.1 Race-Specific Programs: The Croson Decision 
Croson established the framework for testing the validity of programs based on racial discrimination. In 
1983, the Richmond City Council (Council) adopted a Minority Business Utilization Plan (the Plan) following 
a public hearing in which seven citizens testified about historical societal discrimination. In adopting the 
Plan, the Council also relied on a study indicating that “while the general population of Richmond 
was 50 percent African American, only 0.67 percent of the city’s prime construction contracts had been 
awarded to minority businesses in the five-year period from 1978 to 1983.”8 

The evidence before the Council also established that a variety of state and local contractor associations 
had little or no minority business membership. The Council relied on statements by a Council member 
whose opinion was that “the general conduct of the construction industry in this area, the state, and 
around the nation, is one in which race discrimination and exclusion on the basis of race is widespread.”9 
There was, however, no direct evidence of race discrimination on the part of the city in its contracting 
activities, and no evidence that the city’s prime contractors had discriminated against minority-owned 
subcontractors.10 

 
8 Id. at 479-80. 
9 Id. at 480. 
10 Id. 
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The Plan required the city’s prime contractors to subcontract at least 30 percent of the dollar amount of 
each contract to one or more minority-owned business enterprises (MBEs). The Plan did not establish any 
geographic limits for eligibility. Therefore, an otherwise qualified MBE from anywhere in the United States 
could benefit from the 30 percent set-aside. 

J.A. Croson Company, a non-MBE mechanical plumbing and heating contractor, filed a lawsuit against the 
city of Richmond alleging that the Plan was unconstitutional because it violated the Equal Protection 
Clause of the Fourteenth Amendment. After a considerable record of litigation and appeals, the Fourth 
Circuit struck down the Richmond Plan and the Supreme Court affirmed this decision.11 The Supreme 
Court determined that strict scrutiny was the appropriate standard of judicial review for MBE programs, 
which means that a race-conscious program must be based on a compelling governmental interest and 
be narrowly tailored to achieve its objectives. This standard requires a firm evidentiary basis for 
concluding that the underutilization of minorities is a product of past discrimination.12 

2.2.2 Gender-Specific Programs 
The Supreme Court has not addressed the specific issue of a gender-based classification in the context of 
a woman-owned business enterprise (WBE) program. Croson was limited to the review of an MBE 
program. In evaluating gender-based classifications, the Court has used what some call “intermediate 
scrutiny,” a less stringent standard of review than the “strict scrutiny” applied to race-based 
classifications. Intermediate scrutiny requires that classifying persons on the basis of sex “must carry the 
burden of showing an exceedingly persuasive justification for the classification.”13 

The Fourth Circuit has ruled that the intermediate scrutiny standard is satisfied by “by showing at least 
that the classification serves important governmental objectives and that the discriminatory means 
employed are substantially related to the achievement of those objectives.”14 The Fourth Circuit in H.B. 
Rowe agreed with other federal circuits that intermediate scrutiny “can rest safely on something less than 
the ‘strong basis in evidence’.”15 This ‘something less’ can mean that the statute must “present [ ] 
sufficient probative evidence in support of its stated rationale for enacting a gender preference, i.e., . . . 
the evidence [must be] sufficient to show that the preference rests on evidence- informed analysis rather 
than on stereotypical generalizations.”16 

2 .3  Strict  Scrutiny Analysis  

For government contracting programs, courts have yet to find a compelling governmental interest for 
affirmative action other than remedying discrimination in the relevant marketplace. In other arenas, 
diversity has served as a compelling governmental interest for affirmative action. For example, the Ninth 
Circuit upheld race-based admission standards at an experimental elementary school in order to provide 

 
11 Id. at 511. 
12 Id. at 493. 
13 Mississippi University for Women v. Hogan, 458 U.S. 718, 724 (1982) (quoting Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981)); 
see also United States v. Virginia, 518 U. S. 515, 531 (1996), Nguyen v. U.S., 533 U.S. 53, 60 (2001). For an earlier Fourth Circuit 
application of intermediate scrutiny see Adkins v. Rumsfeld, 464 F.3d 456, 468 (4th Cir. 2006). 
14 Hogan, 458 U.S. at 724 (internal quotation marks omitted). 
15 H.B. Rowe, at 10 (citing Engineering Contractors at 909). 
16 Id. at 10 (citing Engineering Contractors at 910, Concrete Works at 959). 
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a more real world education experience.17 More recently, in Petit v. Chicago, the Seventh Circuit relied on 
Grutter v. Bollinger (Grutter) in stating that urban police departments had “an even more compelling need 
for diversity” than universities and upheld the Chicago program “under the Grutter standards.”18 The 
recent holding that other compelling interests may support affirmative action does not yet appear to have 
any application to public contracting.19 

Croson identified two necessary factors for establishing racial discrimination sufficiently to demonstrate 
a compelling governmental interest in establishing an M/WBE program. First, there needs to be identified 
discrimination in the relevant market.20 Second, “the governmental actor enacting the set-aside program 
must have somehow perpetuated the discrimination to be remedied by the program,”21 either actively or 
at least passively with “the infusion of tax dollars into a discriminatory industry.”22 

Although the Supreme Court in Croson did not specifically define the methodology that should be used to 
establish the evidentiary basis required by strict scrutiny, the Court did outline governing principles. Lower 
courts have expanded the Supreme Court’s Croson guidelines and have applied or distinguished these 
principles when asked to decide the constitutionality of state, county, and city programs that seek to 
enhance opportunities for minorities and women. 

2.3.1 Post-Enactment Evidence 
The Supreme Court in Croson found pre-enactment evidence of discrimination insufficient to justify the 
program. The defendant in Croson did not seek to defend its program based on post-enactment evidence. 
However, following Croson, a number of circuits did defend the use of post-enactment evidence to 
support the establishment of a local public affirmative action program.23 Some cases required both pre-
enactment and post-enactment evidence.24 

The Supreme Court case of Shaw v. Hunt25 (Shaw) raised anew the issue of post-enactment evidence in 
defending local public sector affirmative action programs. Shaw involved the use of racial factors in 
drawing voting districts in North Carolina. In Shaw, the Supreme Court rejected the use of reports 
providing evidence of discrimination in North Carolina because the reports were not developed before 
the voting districts were designed. Thus, the critical issue was whether the legislative body believed that 
discrimination had existed before the districts were drafted.26 Following the Shaw decision, two districts 
courts rejected the use of post-enactment evidence in the evaluation of the constitutionality of local 

 
17 Hunter v. Regents of University of California, 190 F.3d 1061 (9th Cir. 1999). 
18 Petit v. Chicago, 352 F.3d 1111 (7th Cir. 2003). 
19 Grutter v. Bollinger, 539 U.S. 306 (2003). For an argument that other bases could serve as a compelling interest in public 
contracting, see Michael K. Fridkin, “The Permissibility of Non-Remedial Justifications for Racial Preferences in Public 
Contracting,” 24 N. Ill. U. L. Rev. 509 (Summer 2004). 
20 Croson, 488 U.S. at 492, 509-10. 
21 Coral Construction v. King County, 941 F.2d 910, 918 (9th Cir. 1991). 
22 Id. at 922. 
23 See, e.g., Engineering Contractors v. Dade County, 122 F.3d 895 (11th Cir. 1997); Contractors Association v. Philadelphia, 6 F.3d 
990, 1009 n. 18 (3rd Cir. 1993); Concrete Works v. Denver, 36 F.3d 1513 (10th Cir. 1994). 
24 See, e.g., Coral Construction, 941 F.2d 910, 920. 
25 Shaw v. Hunt, 517 U.S. 899 (1996). 
26 Id. at 910. 
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minority business programs.27 A federal circuit court decision, covering the federal small disadvantaged 
business enterprise program, stated that, “For evidence to be relevant in a strict scrutiny analysis of the 
constitutionality of a statute, it must be proven to have been before Congress prior to enactment of the 
racial classification.”28 The issue of post-enactment evidence was not directly addressed in H.B. Rowe, 
although the NCDOT M/WBE program was upheld based on studies conducted after the program was 
enacted. 

2.3.2 Racial Classifications Subject to Strict Scrutiny 
In Scott v. Jackson, the city argued that its disadvantaged business program was not a racial classification 
subject to strict scrutiny because (1) it was based upon disadvantage, not race, and (2) it was a goals 
program and not a quota. The Fifth Circuit disagreed with the claim that the Jackson program was not a 
racial classification because the city used the federal Section 8(d), which grants a rebuttable presumption 
of social and economic disadvantage to firms owned by minorities.29 Such a presumption is subject to 
strict scrutiny. The Fifth Circuit also noted that strict scrutiny applied not simply when race-conscious 
measures were required, but also when such measures were authorized or encouraged.30 While this issue 
was not directly addressed in H.B. Rowe, the Fourth Circuit did state in an earlier case that with regard to 
a claim that an employment affirmative action program was not a racial quota, “In the end, appellees 
cannot escape the reality that these preferences will deny some persons the opportunity to be a state 
trooper or to advance as a state trooper solely because they belong to a certain race.”31 

2.3.3 Staleness of Data and Time Period of Study 
A few cases have addressed the issue of how much and how current data must be to satisfy strict scrutiny 
and how much data must be reviewed to satisfy strict scrutiny. There is no clear guidance from the district 
courts about how many years should be studied, although there is cautionary language in cases about 
relying on small samples of data.32 With regard to the age of data the federal appeals court decision of 
Rothe ruled that relying on disparity studies that presented data was not stale with regard to reenacting 
a federal program in 2006. Whereas agencies could rely on the most current available data, other circuit 
courts had “relied on studies containing data more than five years old when conducting compelling 
interest analyses.”33 

2.3.4 Outreach Programs and Strict Scrutiny 
There has been some difference amongst the circuit courts as to whether strict scrutiny applies to 
outreach programs. In Safeco v. City of White House, the Sixth Circuit stated that “outreach efforts may 

 
27 AUC v. Baltimore, 83 F.Supp.2d 613, 620-22 (D.Md. 2000); West Tenn. ABC v. Memphis City Schools, 64 F.Supp.2d 714, 718-21 
(W.D. Tenn. 1999). 
28 Rothe v. U.S. Dept. of Defense, 413 F.3d 1327, 1328 (Fed Cir. 2005). 
29 Scott v. City of Jackson, 199 F.3d 206, 216-17 (5th 1999). 
30 Id. at 215 (quoting Bras v. California Public Utilities Commission, 59 F.3d 869, 875 (9th Cir. 1995)). 
31 Maryland Troopers Assn v. Evans, 993 F.2d 1072, 1078 (4th Cir. 1993). 
32 See, e.g., AGC v. Columbus, 936 F.Supp 1363, 1393 (SD Ohio 1996)(rev’d on other grounds). 
33Rothe Development Corporation v. United States Department of Defense, 545 F.3d 1023, 1039 (Fed Cir 2008) (citing district court 
discussion of staleness in Western States Paving and Sherbrooke Turf).   
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or may not require strict scrutiny.”34  However, the Eleventh Circuit in Virdi v. DeKalb County School District 
in the course of discussing a school district M/WBE program stated that, “strict scrutiny applies to all racial 
classifications, not just those creating racial preferences.”35 The Fifth Circuit also made clear in W. H. Scott 
Construction Company, Inc. v. City of Jackson, that both goals and quotas grant a preference based on 
race.36  

Nevertheless, in a ruling on summary judgment in HCA v. Houston Metro the Fifth Circuit did appear to 
draw a distinction between an “outreach program… [for which] all that is required of the contractors is 
that they contact DBEs and give them an opportunity to bid as subcontractors on the project,” and a 
“coercive quota.”37 The plaintiff had argued that the Houston Metro DBE program was a “coercive quota” 
and not a goals program because there were serious repercussions for prime contractors if the DBE goals 
were not satisfied. The Fifth Circuit vacated the district court ruling on the interpretation of Houston 
Metro’s program as a coercive quota disguised as a goals program (albeit supported by a disparity study 
criticized by the district court), rather than an outreach program. The implication being that there is 
difference in material fact between an outreach program supported by a disparity study and a coercive 
quota based on the same disparity study. Both an outreach program and a coercive quota are subject to 
strict scrutiny and require a factual predicate, but they do differ with regard to narrow tailoring.  

2 .4  Stat ist ical  Evidence 

The Supreme Court in Croson stated that “where gross statistical disparities can be shown, they alone in 
a proper case may constitute prima facie proof of a pattern or practice of discrimination.”38 But the 
statistics must go well beyond comparing the rate of minority presence in the general population to the 
rate of prime construction contracts awarded to MBEs. The Court in Croson objected to such a 
comparison, indicating that the proper statistical evaluation would compare the percentage of qualified 
MBEs in the relevant market with the percentage of total municipal construction dollars awarded to 
them.39 

The Supreme Court in Croson recognized statistical measures of disparity that compared the number of 
qualified and available M/WBEs with the rate of state construction dollars actually awarded to M/WBEs 
in order to demonstrate discrimination in a local construction industry.40 To meet this more precise 
requirement, courts, including the Fourth Circuit, have accepted the use of a disparity index.41 

2.4.1 Determining Availability 
To perform proper disparity analysis, the government must determine “availability”— the number of 
qualified minority contractors willing and able to perform a particular service for the state and local 

 
34 Safeco Ins. Co. of America v. City of White House, 191 F.3d 675, 692 (6th Cir. 1999) (citing Allen v. Alabama State Bd. of Education, 
164 F.3d 1347 (11th Cir. 1999).  
35 Virdi v. DeKalb County School District, 135 Fed. Appx. 262, 267 (11th Cir. 2005). 
36 Scott v. City of Jackson, 199 F.3d 206, 215 (5th Cir. 1999).  
37 Houston Contractors Assn. v. Houston Metro, 1999 U.S. App. LEXIS 15100 (5th Cir. 1999).  
38 Croson, 488 U.S. at 501, quoting Hazelwood School Division v. United States, 433 U.S. 299, 307-308 (1977). 
39 Id. at 501. 
40 Croson, 488 U.S. at 503-504. 
41 H.B. Rowe, at 11. See also, Engineering Contractors, 122 F.3d at 914; Concrete Works IV, 321 F.3d at 964-69. 



City of Baltimore 
2022 Disparity Study 

Legal Review  Final Report 
August 26, 2022  Page 20 

government. In Croson, the Court stated, “Where there is a significant statistical disparity between the 
number of qualified minority contractors willing and able to perform a particular service and the number 
of such contractors actually engaged by the locality or the locality’s prime contractors, an inference of 
discriminatory exclusion could arise.”42 

An accurate determination of availability also permits the government to meet the requirement that it 
“determine the precise scope of the injury it seeks to remedy” by its program.43 Following Croson’s 
statements on availability, lower courts have considered how legislative bodies may determine the precise 
scope of the injury sought to be remedied by an MBE program. Nevertheless, the federal courts have not 
provided clear guidance on the best data sources or techniques for measuring M/WBE availability. 

Different forms of data used to measure availability give rise to particular controversies. In H.B. Rowe, 
subcontractor availability was estimated using NCDOT-approved subcontractors, subcontractor awardees 
and prime contractors. The plaintiff’s expert argued in the case that subcontractor bidder data should be 
employed to estimate subcontractor availability rather than a vendor-based approach. The Fourth Circuit 
in H.B. Rowe noted that the available subcontractor bidder data did not change the results of the vendor 
data.44 

Further, Courts have permitted the use of census data to measure availability. Census data has the benefit 
of being accessible, comprehensive, and objective in measuring availability. In Contractors Association of 
Eastern Pennsylvania, Inc. v. City of Philadelphia, the Third Circuit acknowledged some of the limitations 
of census data, but nonetheless stated that such data could appropriately be used in disparity studies.45 
In that case, the city’s consultant calculated a disparity using data showing the total amount of contract 
dollars awarded by the city, the amount that went to MBEs, and the number of African American 
construction firms. The consultant combined this data with data from the Census Bureau on the number 
of construction firms in the Philadelphia Standard Metropolitan Statistical Area.46 Although the Third 
Circuit declined to rule on the compelling interest prong, the court’s discussion of the data sources 
indicated that it may be inclined to accept such data sources.47  

Another potential data source that could be used to determine minority firm availability is the agency’s 
bidder data.48 However, as pointed out in the National Cooperative Highway Research Program’s Report 
644, the bidder list approach has several drawbacks, including the fact that minority firms are likely to be 
underrepresented in such lists because of current and past discrimination.49 Further, Croson does not 
require the use of bidder data to determine availability.50 In Concrete Works IV, in the context of plaintiff’s 

 
42 Croson, 488 U.S. at 509 (emphasis added). 
43 Id., 488 U.S. at 498. 
44 H.B. Rowe, at 13. In Concrete Works, in the context of plaintiffs’ complaint that the city of Denver had not used such information, 
the Tenth Circuit noted that bid information also has its limits. Firms that bid may not be qualified or able, and firms that do not 
bid may be qualified and able, to undertake agency contracts. Concrete Works II, 36 F.3d at 89-90; Concrete Works IV, 321 F.3d 
at 983-84. 
45 Contractors Ass’n of E. Pennsylvania v. City of Philadelphia, 91 F.3d 586, 605 (3rd Cir. 1996). 
46Id. 
47 Id. 
48 George LaNoue, Who Counts? Determining the Availability of Minority Businesses for Contracting After Croson, 21 HARV. J. L. 
AND PUB. POL. 793, 833 (1998). 
49 Jon Wainright and Colette Holt, National Cooperative Highway Research Program: Report 644: Guidelines for Conducting a 
Disparity and Availability Study for the Federal DBE Program (2010). 
50 488 U.S. at 502. 
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complaint that the City of Denver had not used such information, the Tenth Circuit rejected the plaintiff’s 
claim that the availability data was unreliable because it was not based on the city’s bidder data.51 As the 
court noted, the usefulness of bid information is limited, since some firms that bid may not be qualified 
or able to undertake agency contracts, whereas other firms that do not bid may be qualified and able to 
do so.52 

2.4.2 Relevant Market Area 
Another issue in availability analysis is the definition of the relevant market area. Specifically, the question 
is whether the relevant market area should be defined as the area from which a specific percentage of 
purchases are made, the area in which a specific percentage of qualified, willing and able contractors may 
be located, or the area determined by a fixed geopolitical boundary. 

The Supreme Court has not yet established how the relevant market area should be defined, and the 
relevant market was not directly addressed in H.B. Rowe. However, the study in Rowe defined the relevant 
market as the area in which 75 percent of the dollars was spent by the agency with vendors in a particular 
procurement category. 

2.4.3 Firm Qualifications 
Another availability consideration is whether M/WBE firms are qualified to perform the required services. 
In Croson, the Supreme Court noted that although gross statistical disparities may demonstrate prima 
facie proof of discrimination, “when special qualifications are required to fill particular jobs, comparisons 
to the general population (rather than to the smaller group of individuals who possess the necessary 
qualifications) may have little probative value.”53 The Court, however, did not define the test for 
determining whether a firm is qualified. In H.B. Rowe, the plaintiff’s expert argued that prime contractor 
assessment of subcontractor qualifications should be used to assess M/WBE subcontractor qualification. 
But the Fourth Circuit noted that there was no data on prime contractor assessment of subcontractor 
qualifications.54 

Willingness 
Croson requires that an “available” firm must be not only qualified but also willing to provide the required 
services. In this context, it can be difficult to determine whether a business is willing. The decision in H.B. 
Rowe did not directly address measures of willingness, but implicitly accepted the vendor-based measures 
of availability presented in the NCDOT as a measure of willingness. 

Ability 
Another availability consideration is whether the firms being considered are able to perform a particular 
service. Those who challenge affirmative action often question whether M/WBE firms have the “capacity” 
to perform particular services. In Rowe the court noted that capacity does not have the same force for 

 
51 321 F.3d at 983-84. 
52 Id. 
53 Croson, 488 U.S. at 501, quoting Hazelwood School District v. United States, 433 U.S. 299, 308, n.13 (1977). 
54 H.B. Rowe, at 13. 
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subcontracts which are relatively small. The NCDOT study provided evidence that more than 90 percent 
of subcontracts were valued at less than $500,000.55 In addition, the study for NCDOT contained a 
regression analysis indicating that “African American ownership had a significant negative impact on firm 
revenue unrelated to firm capacity or experience.”56 

Disparity Index 
In the Rowe decision the plaintiff noted that there was not substantial disparity when the percentage of 
subcontractors were used was compared to their availability. However, the Fourth Circuit noted that “the 
State pointed to evidence that prime contractors used minority businesses for low value work in order to 
comply with the Department’s goals.”57 Along these lines the Fourth Circuit noted that the average 
subcontract awarded to nonminority male subcontractors was more than double the size of subcontracts 
won by MBE subcontractors.58 

Statistical Significance in Disparity Studies 
While courts have indicated that anecdotal evidence may suffice without statistical evidence, no case 
without statistical evidence has been given serious consideration by any circuit court. In practical effect, 
courts require statistical evidence. Further, the statistical evidence needs to be held to appropriate 
professional standards.59 In H.B. Rowe the court noted that the NCDOT study focused on disparity ratios 
lower than 80 percent and conducted t-tests of statistical significance. 

Non-Goal Evidence 
Another question that has arisen in the case law is whether evidence of a decline in M/WBE utilization 
following a change in or termination of an M/WBE program is relevant and persuasive evidence of 
discrimination. The Fourth Circuit in H.B. Rowe found that a 38 percent decline in M/WBE utilization 
following the suspension of the program “surely provides a basis for a fact finder to infer that 
discrimination played some role in prime contractors’ reduced utilization of these groups during the 
suspension.”60 Similarly, the Eighth Circuit in Sherbrooke Turf Inc. v. Minnesota Department of 
Transportation and the Tenth Circuit in Concrete Works IV found that such a decline in M/WBE utilization 
was evidence that prime contractors were not willing to use M/WBEs in the absence of legal 
requirements.61 

2 .5  Passive Participation to  Discrimination 

In Croson, the Supreme Court stated, “It is beyond dispute that any public entity, state or federal, has a 
compelling interest in assuring that public dollars, drawn from the tax contributions of all citizens, do not 
serve to finance the evil of private prejudice.”62 Croson provided that the government “can use its 
spending powers to remedy private discrimination, if it identifies that discrimination with the particularity 

 
55 Id. at 14-15. 
56 Id. at 14. 
57 Id. at 13. 
58 Id. at 12. 
59 Contractors Association, 91 F.3d at 599-601. 
60 H.B. Rowe, at 15. 
61 Concrete Works at 985; Sherbrooke Turf, 345 F.3d 964, 973 (8th Cir. 2003). 
62 Coral Construction, 941 F.2d at 922 (citing Croson, 488 U.S. at 492) (emphasis added). 




